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I. QUALIFICATIONS

1. I, Kenneth J. Arrow, am Joan Kenney Professor of Economics Emeritus at

Stanford University.  I received my B.S. in Social Science at The City College of New York in

1940, my M.A. in Mathematics from Columbia University in 1941 and my Ph.D. in Economics

from Columbia in 1951.  I have taught economics at The University of Chicago, Harvard

University, and Stanford University, and I have written more than 200 books and articles in

economics and operations research.  I am the recipient of numerous awards and honorary

degrees, including the Nobel Memorial Prize in Economic Science (1972).  The major part of my

writing and research has been in the areas of economic theory, the economics of information

and organization, industrial organization, and welfare economics.

2. I, Gary S. Becker,  am University Professor of Economics and University

Professor of Sociology at The University of Chicago.  I also am a Senior Research Associate of

the Economics Research Center of the National Opinion Research Center and a Senior Fellow
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of the Hoover Institution of Stanford University.  I am a member and past president of the

American Economic Association.  I also am a member of the National Academy of Sciences, the

Econometric Society, and the American Statistical Association.  I am the recipient of the 1992

Nobel Memorial Prize in Economics which I received for my work in labor economics and other

fields.  I have written widely on a variety of economic topics, principally in the field of labor

economics, and my work has focused on issues such as human capital, the economics of

discrimination, the economics of the family and the economics of crime.

3. I, Dennis W. Carlton, am Professor of Economics at the Graduate School of

Business of The University of Chicago.  I have served on the faculties of the Law School and the

Department of Economics at The University of Chicago and the Department of Economics at the

Massachusetts Institute of Technology.  I specialize in the economics of industrial organization,

which is the study of individual markets and includes the study of antitrust and regulatory

issues.  I am co-author of Modern Industrial Organization, a leading textbook in the field of

industrial organization, and I also have published numerous articles in academic journals and

books.  In addition, I am Co-Editor of the Journal of Law and Economics, a leading journal that

publishes research applying economic analysis to industrial organization and legal matters. In

addition to my academic experience, I am President of Lexecon Inc., an economics consulting

firm that specializes in the application of economic analysis to legal and regulatory issues.

4. Copies of our curriculum vita are attached as Appendix 1 to this affidavit.

II. OVERVIEW AND CONCLUSION

5. We have been asked by Verizon Communications to address whether, given the

FCC’s stated position that the market for broadband Internet access is competitive, the

Commission has an economic justification for regulating local telephone companies offering

digital subscriber line (DSL) services while not regulating cable-based Internet services.

Verizon has specifically asked us to examine whether, if the Commission’s objective is to ensure

the competitiveness of markets for broadband access and content while minimizing costs
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associated with regulation, the Commission is justified in imposing common carrier regulation on

DSL providers and in imposing “line sharing” obligations on local telephone companies offering

DSL services, while not imposing such regulations on cable operators.  By common carrier

regulation we mean the obligation to sell DSL service on a wholesale basis at tariffed rates to

unaffiliated ISPs.

6. The FCC has determined that the provision of broadband Internet access is

competitive.  Under competitive conditions, maintaining such a regulatory disparity would be

likely to adversely affect consumers.  Imposition of common carrier regulation and line sharing

requirements relating to DSL services on local phone companies under competitive conditions

could distort prices faced by consumers as well as investment incentives faced by suppliers.

Given the FCC’s conclusion that the provision of broadband Internet access is competitive,

regulation should not determine which technologies and services succeed in the marketplace.

7. The imposition of common carrier and line sharing rules relating to DSL services

on local phone companies when there is competition involving different technologies can

penalize otherwise efficient technologies and firms, perhaps resulting in less efficient firms

supplanting more efficient ones.  The imposition of these regulations under such circumstances

can deter investments in broadband Internet access and can discourage future investments in

new products and services that make use in part of the local phone system.  New products and

services are a principal source of the growth of consumer welfare.  Regulation that adversely

affects incentives to invest in new products and services or that adversely affects the speed with

which new products and services are deployed can have very significant adverse effects on

consumer welfare.

8. Given the FCC’s assessment of current and future competition in the provision of

broadband Internet access to mass market consumers (including residential and small business

customers), we conclude that economic efficiency would be promoted if the FCC did not subject

local phone companies to common carrier and line sharing requirements relating to DSL

services.
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9. In the remainder of this affidavit, we first review the FCC’s evaluation of the

competitive conditions in the provision of broadband Internet access services.  We then review

the Commission’s rationale for requiring local phone companies to share phone lines with other

providers of DSL services and to sell DSL services at a tariffed price to Internet Service

Providers for resale to consumers, while not imposing such requirements on providers of

broadband Internet services over cable facilities (hereafter, cable modem services).

III. SIMILAR BROADBAND INTERNET SERVICES FACE SIGNIFICANT DIFFERENCES
IN REGULATORY REQUIREMENTS

A. BACKGROUND ON VARIOUS BROADBAND INTERNET TECHNOLOGIES

1. Description of technologies

10. This section briefly summarizes our understanding of the various broadband

Internet technologies that are commercially available or in the process of being deployed.  In

general, broadband Internet access includes two basic components: (i) transport between the

end user and the ISP; and (ii) a connection to the Internet provided by the ISP.  The ISP

provides the service of contracting for the transport of an end user’s traffic over the Internet

backbone and may also provide a variety of value-added services such as proprietary content.

11. Cable :  Cable companies provide broadband Internet access using much the

same facilities used to provide cable television services.  The services are asymmetric, meaning

that more bandwidth is provided from the Internet to end users than from end users to the

Internet.  Bandwidth available to individual end users is many times faster than that available

through dial-up connections, but the actual bandwidth delivered can vary based on a variety of

factors including network congestion.1  We understand that substantial investment is required to

upgrade cable facilities to provide broadband Internet access.

                                               
1. FCC, Deployment of Advanced Telecommunications Capability:  Second Report, August

2000, ¶¶29-45.  (Hereafter, FCC Second Report)
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12. DSL:  DSL services are provided by transmitting digital information using the

copper wire lines (or loops) used in the local telephone network.  There are a variety of types of

DSL services including asymmetric DSL (or ADSL) and symmetric DSL (or SDSL).  ADSL

services provide greater bandwidth from the Internet to the end user than from the end user to

the Internet; SDSL provides equal bandwidth in both directions.  The provision of service

requires equipment to be attached at the subscriber’s location and the phone company’s central

office.  These services can be provided by the local phone company or by an independent firm

that leases "unbundled loops” from the phone company or that shares the telephone company’s

copper wire line.  As with cable modem services, DSL services enable consumers to access the

Internet at speeds many times greater than dial up connections, depending on congestion and

other factors.  In practice, local phone companies have been among the principal providers of

ADSL services.  These services are sold primarily to residential subscribers.  SDSL services are

sold by independent firms such as Covad, Rhythms, and NorthPoint and are sold primarily to

small and medium-sized business customers.  We understand that substantial investments are

required to provide DSL services and to upgrade copper loops to provide such services.

13. Other technologies :  Broadband Internet access also can be provided through

several other new technologies.  As the FCC has noted, Internet access via satellite is now

available throughout the United States, although for most satellite customers today, only the

downstream path is provided by satellite with the upstream path provided by standard dial-up

connection. However, a variety of satellite providers have announced plans to offer service in

which both upstream and downstream paths are served by satellite.2  The FCC has also noted

that fixed wireless technology “holds promise for the future,”3 and that “analysts remain

optimistic regarding wireless technology as a competitive broadband provider.”4

                                               
2. FCC Second Report, ¶56.
3. FCC, Memorandum Opinion and Order in the Matter of Application for Consent to the

Transfer of Control of Licensees and Section 214 Authorization from MediaOne Group, Inc.,
Transferor, to AT&T Corp., Transferee, CC Docket No. 00-251, June 6, 2000, ¶118.
(Hereafter, FCC AT&T/MediaOne Opinion).

4. FCC AT&T/MediaOne Opinion, ¶118.
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2. Current Scope of Deployment

14. Today, a large majority of broadband Internet subscribers obtain access over

cable systems.  In June 2000, for example, there were 3.1 million residential and small business

high-speed lines.  Of these, 70 percent obtained service through cable systems; 25 percent

obtained ADSL service, with the remainder accounted for by satellite, SDSL and other services.5

Between December 1999 and June 2000, there were roughly 480,000 new ADSL subscribers

and roughly 775,000 new cable modem subscribers.6  The FCC projects that while the rate of

growth in DSL subscribers will exceed that for cable modem service in the next few years, the

number of cable access customers will exceed that for DSL through at least 2004.7

15. Broadband Internet access through cable systems also is available to more

households than ADSL services.  Today, roughly 94 percent of households are passed by cable,

and 52 percent of homes are capable of obtaining cable modem service.8  There are two

leading ISPs for cable modem customers.  Roughly 2 million customers are served by

Excite@Home, which is the exclusive ISP on cable systems operated by AT&T, Comcast, Cox

and others; roughly one million cable modem customers are served by Road Runner, which is

the exclusive provider of ISP services on cable systems owned by Time Warner and formerly

MediaOne.

16. DSL services are not capable of reaching as many customers as cable services

due to limitations on the distances at which DSL services can now be provided.  Today, ADSL

services can be provided up to 18,000 feet from a central office.9  In total, it is estimated that

DSL service can potentially reach about 80 percent of homes,10 and 27 percent of telephone

                                               
5. FCC, High-Speed Services for Internet Access:  Subscribership as of June 30,2000, Table

3.   (October 31, 2000).
6. Ibid.
7. FCC Second Report, ¶189, ¶191.
8. FCC Second Report, ¶187.
9. FCC, Broadband Today, A Staff Report to William Kennard, October 1999, Table 2, p. 21.
10. FCC Second Report, ¶38.
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company central offices have DSL equipment installed.11  The leading ADSL providers include

SBC (516,000 subscribers),12 Verizon (350,000),13 Qwest (213,000),14 and BellSouth

(134,000).15

B. CURRENT STATUS OF REGULATION

17. Providers of cable modem services and ILECs that provide DSL services face

very different types of regulation.  Specifically, the FCC has consistently affirmed its decision not

to subject cable modem services to regulations such as those faced by incumbent local phone

companies that provide DSL services.  As a result, cable modem service providers are now

under no obligation to provide Internet transport (between the end user and the ISP) on a

wholesale basis to competing ISPs and are under no obligation to share their cable lines with

rival providers of Internet access services.  In contrast, local exchange providers are subject to

both common carrier regulation and line sharing obligations.  As mentioned above, by common

carrier regulation, we mean the obligation to sell DSL service on a wholesale basis at tariffed

rates to unaffiliated ISPs.

18. We understand that there is no technological impediment to providing

interconnection to multiple ISPs over cable systems and that cable companies are free to

provide transport service on a wholesale basis for resale by rival ISPs, if they choose to market

in this way.  To date, cable modem services providers have chosen to provide transport and ISP

elements of broadband Internet access services on a bundled basis.  As noted above,

Excite@Home now has an exclusive contract to provide ISP service on cable systems operated

by AT&T, Comcast, Cox and others while Road Runner is the exclusive ISP on cable systems

operated by Time Warner as well as the former MediaOne systems.  We understand, however,

                                               
11. FCC Second Report, ¶¶195-6.
12. SBC Press Release, October 23, 2000.
13. Verizon Press Release, October 30, 2000.
14. Qwest Press Release, October 24, 2000.
15. BellSouth Press Release, October 19, 2000
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that both AT&T and Time Warner have recently committed to negotiating commercial

relationships with rival ISP services to take effect following expiration of the current exclusive

ISP contracts.16

19.  In contrast, incumbent local exchange carriers face a variety of regulatory

requirements related to their provision of DSL services.  Specifically, local exchange carriers are

required to sell DSL transport services on a wholesale basis to rival ISPs, which then bundle

these services with ISP services for sale to end users.  Local phone companies are required to

provide wholesale DSL services on a non-discriminatory basis at a tariffed rate.  Accounting

regulations are intended to ensure that the tariffed rate approximates the transfer price the local

exchange carrier charges to its ISP subsidiary for DSL transport.

20. ILECs are also required to lease a portion of the capacity of phone lines to firms

that wish to provide DSL services using a portion of the spectrum available on these lines.  This

requirement is known as “line sharing.”  Rival firms that lease this capacity can then attach their

own equipment to these lines to provide DSL transport for Internet access.  We understand that

lease rates for a portion of the loop capacity are below the level that would prevail in the

absence of regulation.  In establishing guidelines for setting the prices to be charged for line

sharing, the FCC concluded that “states may require that the ILECs charge no more to

competitive LECs for access to shared local loops than the amount of loop costs the incumbent

allocated to ADSL services when it established its interstate retail rates for those services.”17

IV. THE FCC HAS STATED NO EFFICIENCY RATIONALE FOR REGULATING
DSL SERVICES OFFERED BY ILECS

                                               
16. According to an AT&T Press Release dated November 1, 2000, AT&T launched its “AT&T

Broadband Choice” trial in Boulder with the following ISPs:  Excite@Home, Earthlink, Juno,
WorldNet, FriendlyWorks, RMI.net, Winfire, Flashcom.  A second multiple ISP trial is being
planned for Massachusetts in 2001.  Similarly, Time Warner recently committed to allow
Earthlink to offer high-speed access over Time Warner cable systems.  (Time Warner Cable
press release, November 20, 2000.)

17. FCC 99-355, Third Report and Order in CC Docket No. 98-147, Fourth Report and Order In
CC Docket No. 96-98, ¶139.  (Hereafter, FCC Line Sharing Report.)
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A. THE FCC RECOGNIZES THE PRESENCE OF SIGNIFICANT COMPETITION
IN THE PROVISION OF BROADBAND INTERNET SERVICES

21. The FCC recognizes the presence of significant competition in the provision of

broadband Internet access services.  While the FCC has accepted this as a rationale for not

regulating broadband Internet services provided by cable, the same reasoning applies to the

FCC’s decision regarding whether or not to regulate DSL.

22. In a variety of proceedings, the FCC has recognized that competitive conditions

provide a basis for not requiring cable modem providers to provide service on a wholesale basis

or on a “line sharing” basis.  In 1999, the FCC has summarized the state of competition as

follows:

The preconditions for monopoly appear absent.  Today, no competitor has a
large embedded base of paying residential consumers.  The record does not
indicate that the consumer market is inherently a natural monopoly.  Although the
consumer market is in the early stages of development, we see the potential for
this market to accommodate different technologies such as DSL, cable modems,
utility fiber to the home, satellite and terrestrial radio.  The facts that different
companies are using different technologies to bring broadband to residential
consumers and that each existing broadband technology has advantages and
disadvantages as a means of delivery to millions of customers opens the
possibility of intermodal competition, like that between trucks, trains and planes
in transportation.  By the standards of traditional residential telecommunications,
there are, or likely will soon be, a large number of actual participants and
potential entrants in this market.  Anticompetitive coordination among
competitors is difficult in such markets.18

23. This evaluation of competitive conditions was reiterated in the FCC’s June 2000

decision not to impose “open access” requirements in approving the AT&T/MediaOne

transaction (subject to requiring AT&T to divest MediaOne’s interest in Road Runner).  The

FCC’s reasoning recognized the importance of competition from DSL as well as potential

competition from other technologies and cited the requirement contained in the Consent Decree

with the Department of Justice that AT&T divest MediaOne’s interest in Road Runner.

                                               
18. FCC, Report in the Matter of Inquiry Concerning the Deployment of Advanced

Telecommunications Capability to All Americans in a Reasonable and Timely Fashion, and
Possible Steps to Accelerate Such Deployment Pursuant to Section 706 of the
Telecommunications Act of 1996, CC Docket No. 98-146, February 2, 1999, ¶48.
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We find insufficient evidence to support the imposition of an ‘open/forced access’
requirement on the merged entity at this time, given the potential for competition
from alternative broadband providers and the potential for unaffiliated ISPs to
gain direct access to provide broadband services over the cable infrastructure.19

24. Despite the FCC’s recognition of the importance of competition between different

broadband Internet access technologies in its decision not to regulate cable modem services,

the FCC’s decisions subjecting incumbent local exchange carriers offering DSL service to

common carrier regulation and line sharing obligations either fail to consider the state of

competition or ignore the FCCs’ conclusions in other proceedings.  For example, the FCC’s

order subjecting DSL services to common carrier regulation does not address competitive

conditions in the provision of broadband Internet access services.20  Likewise, the FCC’s

November 1999 line sharing decision concludes that such “sharing is vital to the development of

competition in the advanced services market, especially for residential and small business

consumers.”21

B. THE FCC’S REGULATION OF ILECS OFFERING DSL IS
INCONSISTENT WITH ITS EVALUATION OF COMPETITIVE
CONDITIONS

 25. Potential concerns about creating a dominant technology do not provide a

rationale for regulating DSL services.  As noted above, cable modem service providers now

account for a far larger number of broadband Internet customers than DSL and, as discussed

above, projections show that cable modem services will have more customers for at least the

next several years.  As discussed above, a number of firms are in the process of deploying

broadband Internet access services using rival technologies.  Given the type of “intermodal”

competition envisioned by the FCC and projections that DSL will maintain a relatively modest

share of broadband Internet subscribers, there can be little concern that local phone companies

                                               
19.  FCC, ATT/MediaOne decision, ¶127.
20.  FCC Second Report and Order, CC Docket 98-147.
21.  FCC Line Sharing Order, ¶5.
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be required to provide DSL service on a tariffed basis or be required to share lines in order to

prevent local exchange companies from becoming dominant providers of broadband Internet

access services.

26. In light of the FCC’s evaluation of competition in the provision of broadband

services, there is no apparent justification for subjecting DSL services to common carrier

regulation or requiring ILECs to share lines with other providers.  In the presence of competition

from other broadband access technologies, firms that engage in inefficient vertical integration

will lose customers to rivals.  If broadband transport providers can most effectively market their

services by permitting ISPs to resell them, then firms that adopt this strategy will be successful.

Similarly, if local loops are most effectively utilized through line sharing, local exchange carriers

will enter into such agreements voluntarily in the absence of regulation.  If there are efficiencies

from bundling transport and ISP functions, then firms would be expected to pursue this strategy.

There is no apparent basis for the FCC to conclude that this logic would apply to cable modem

service but not DSL service given the FCC’s view that both face the same competitive

environment.

27. It is also important to note that even in the absence of the common carrier and

line sharing regulations faced by local phone companies with respect to DSL services, there

would be nothing to prevent independent firms from providing DSL services by leasing loops

from local phone companies.22

C. CONCERNS ABOUT CREATING MARKET POWER IN INTERNET CONTENT
DO NOT PROVIDE A RATIONALE FOR REGULATING DSL SERVICES
OFFERED BY ILECS

28. Common carrier and line sharing requirements of the type now faced by ILECs

might also be justified as preventing market power in the provision of broadband Internet

transport (from the end user to the ISP) from adversely affecting competition in the provision of

                                               
22. FCC Line Sharing Order, ¶34.
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“upstream” ISP and broadband content services.  This concern had been expressed by GTE in

its opposition to the AT&T/MediaOne merger, which would have created a single dominant cable

ISP. 23   (As mentioned above, the FCC required the divestiture of MediaOne’s investment in

Road Runner as a condition of its approval of that transaction.)

29. More specifically, it has been argued that a dominant provider of broadband

Internet transport may have an incentive to bundle transport and ISP services in order to

achieve market power in the provision of broadband Internet content.24  In this way, the bundled

provider of transport and ISP services might be able to exclude or to penalize providers of

broadband Internet content that are unaffiliated with the ISP.  If there are scale economies in the

provision of broadband content services, exclusion by a dominant provider of broadband access

services may be able to adversely affect competition in the provision of content services by

forcing unaffiliated content suppliers to operate at an inefficient scale or to be driven from the

market.25  For example, a monopolist of broadband Internet access may choose to establish a

preferential relationship with a provider of streaming video content (such as personalized sports

highlights).  The preferential relationship can ensure that services of the affiliated providers have

fewer transmission delays than that of providers of rival services.  Under these circumstances,

such a vertical relationship could result in a reduction in competition in the provision of

personalized sports highlights.

30. This concern, however, provides no rationale for imposing common carrier or line

sharing requirements on local exchange providers.  As mentioned above, DSL accounts for only

                                               
23. See GTE Comments to the FCC regarding the MediaOne/AT&T transaction (CS Docket 99-

251) including the supporting affidavit by Robert Gertner.  Carlton (2000) outlines general
conditions under which vertical integration by a monopolist may be used to create market
power in adjacent markets. (D. Carlton, “A General Analysis of Exclusionary Conduct and
Refusal to Deal – Why Aspen and Kodak are Misguided,” Antitrust Law Journal,
forthcoming).

24. In contrast to this concern, there is typically little cause for concern that an unregulated
monopolist will inefficiently vertically integrate into adjacent markets.  In a fixed proportion
production process, a monopolist in one segment of the industry can extract the full value of
its market power without vertical integration.

25. Harm to competition in this scenario also presumes that unaffiliated content services would
have been preferred by some consumers relative to the affiliated services.
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about 25 percent of Internet broadband subscribers, with the largest provider accounting for less

than 10 percent of this total.  A content provider that fails to establish a preferential relationship

with a single DSL provider has a wide variety of other opportunities to distribute its content.

31. Given the much larger share of broadband Internet subscribers accounted for by

cable modem providers, potential concerns relating to preferential vertical relationships could

lead to a desire for the imposition of common carrier regulation on cable modem service

providers, not DSL providers.  The FCC, however, has rejected this alternative based on its

conclusions, discussed above, that (i) there is sufficient competition between broadband access

technologies; (ii) the fact that cable modem providers appear to have committed to resell

transport to at least some ISPs; and (iii) the fact that AT&T was required to divest MediaOne’s

interest in Road Runner as a condition of approval of its merger by the Department of Justice,

thus preventing the creation of a single provider of ISP services for all cable modem

subscribers.

D. REGULATION OF DSL SERVICES OFFERED BY ILECS MAY HARM
ECONOMIC EFFICIENCY

32. New products and services are a major source of increases in the economic

welfare of consumers over time.26  The rapid growth of Internet services has no doubt resulted

in significant increases in consumer welfare.  Given the Commission’s conclusions that the

provision of broadband Internet access is competitive, the imposition of common carrier and line

sharing rules relating to DSL services on phone companies can distort prices faced by

consumers as well as suppliers’ incentives to invest in deploying new technologies and

                                               
26. The importance of new products to consumer welfare and their impact for measuring

changes in the cost of living are discussed in The Boskin Commission Report:  Toward A
More Accurate Measure of the Cost of Living, Final Report to the Senate Finance
Committee from the Advisory Commission to Study the Consumer Price Index, December 4,
1996.  Also see J. Hausman, “Cellular Telephone, New Products and the CPI,” 17 Journal of
Business and Economic Statistics 188 (1999) and J. Hausman, “Telecommunications:
Building the Infrastructure for Value Creation,” in Sense and Respond, S. Bradley and R.
Nolan, eds., Harvard Business School Press, pp. 63-81 for analysis of the effect of the
Internet on consumer welfare.
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services.  When competition prevails, it, not regulation, should determine which technologies

and services succeed in the marketplace.  While this general view has been recognized by the

FCC in its reluctance to impose “open access” conditions on providers of cable modem

services,27 the same logic has not been followed with respect to DSL services provided by local

telephone companies.

33. The imposition of common carrier and line sharing rules relating to DSL services

on phone companies can have significant adverse consequences on competition and

consumers.  For example, regulators may enable DSL entrants to share the incumbent local

carriers’ loop at a price that is below the level that would prevail in an unregulated market.  This

may discourage incumbent LECs from deploying their own DSL facilities even if they are more

efficient providers of DSL services than entrants and may encourage investment by inefficient

DSL providers.  Similarly, the incumbent carriers’ obligation to provide DSL on a wholesale

basis or to share lines with rivals at a tariffed price may adversely affect the speed at which local

phone companies choose to deploy existing or new services.  Imposition of these regulations on

phone companies under competitive circumstances also could adversely affect their incentives

to invest in research and development that may extend the range at which DSL services can be

effectively provided.

34. More generally, in the presence of competition between technologies, the

application of common carrier and line sharing rules relating to DSL services on phone

companies can penalize otherwise efficient technologies and firms and can result in less

efficient firms supplanting more efficient ones.  Such regulatory treatment can discourage future

investments in new products and services that make use in part of the local phone system.  The

application of these regulations on phone companies under competitive conditions can result in

a reduction in competition and can contribute to the creation of inefficient dominant
                                               
27. See, for example, Address of William E. Kennard, Chairman, Federal Communications

Commission before the California Cable Television Association, Los Angeles December 16,
1999, and J. Oxman, “The FCC and the Unregulation of the Internet,” Office of Plans and
Policy, Federal Communications Commission, OPP Working Paper No. 31 (July 1999).
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technologies.  Such concerns are magnified in an industry characterized by rapid technological

change since there is less experience for regulators to rely on in designing the appropriate

regulatory rules.  Moreover, the potential costs to consumers are magnified in such industries

due to the importance of new products and services in improving consumer welfare.  

35. We understand that a principal goal of the Telecommunications Act is to generate

competition in the provision of local telephone services and to stimulate development of new

services.  If so, then the FCC’s conclusion that broadband Internet access is competitive implies

that economic efficiency is promoted by enabling local phone companies to realize the benefits

of new applications of the local networks.28

CONCLUSION

36. The FCC has determined that broadband Internet access is competitive.  Under

competitive conditions, the imposition of common carrier and line sharing rules relating to DSL

service on phone companies would be likely to distort prices faced by consumers as well as

investment incentives faced by suppliers, and can result in less efficient technologies

supplanting more efficient ones.29

37. The potential harm from application of these rules in the presence of competition

between technologies is heightened due to rapid innovation in the provision of broadband

                                               
28. While some parties might argue that common carrier regulations and line sharing rules

should be imposed to prevent shareholders of incumbent carriers from benefiting from new
applications of the telephone network such as DSL, there is no competition-related basis for
this argument, given the FCC’s evaluation.  Moreover, the FCC does not appear to assert
that this is a rationale for its DSL resale and line sharing rules.

29. As mentioned earlier, by common carrier rules we mean the obligation to sell DSL service on
a wholesale basis at tariffed rates to unaffiliated ISPs.



16

Internet access.  These circumstances complicate the design of efficient regulation and risk

delay in the development and deployment of new services, which are important contributors to

improvements in consumer welfare.  Under these circumstances, competition, not regulation,

should determine which technologies and services succeed in the marketplace.
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